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A. Tdentdy Of Retibion and Decision Below
Pedibioner Ryan Reid asks Hhis Conrt to accept review
of the Court of Appeals opinion and Motion for Reconsid-
leredion vexiew terminaked June 4, 2015 afached as
Appendix B. RAP 13.2 (o)1) ond RAP 13.4(b).

B. Tooues Presented For Review

|. Shate's witnesses Deteckive Febes and the Defend -
puttis ex-wife, Tina Woodvacka provided Feskimony of
ro fackual Yoasie expunging Mr Reidss tanetitukional
rights Yo fair Frial and an imparkial jury, in their own
provinge. o wake o Wdspendant daciovom.

Wos Yo Feekimonio) wokerial in question hovm-
less ervor or opinionalzd evidente vesulting mant-
ook conetitubional proportion ngainsk Me Reid ?
7. Defense comnse) expunged the Defendant's
Mot Yo effechive assistance invepeated foilures

Ho -\-'wne,\\.l o\oiec\‘ W mayy Orensd of wnf (ammai‘ort/ and



,‘\mpraper evidww VCO\o):incj Mr.Quc\'o wns{-t{'u:honal

rights to effective assistanee and due process .

0)Defense counselts derelickion o ogject to
Kax—enW\‘ nsl‘on‘a \’e,esnmovxq on PO\'){' ‘m{'uv fend
Lolloww-up with Hhe shildts mother exp

effechive assistanee ‘o \nig\/\\\' € lanmal oryy
improper and non-relevant information.

b\be‘cmae, counsel ‘s oversigH’ to 1 \o‘-eo{' on the
OPWON of quilt and vmﬁ, of {A@-DJML
provided \oane}. Eotes and Ms Wood raska.
in a.da{i(’ion +o Olfuu Pwarsag
B) Defense counsel replication derelickion not
D\oj.edn‘nq ond a,[[owfng 404 OO\ ca:&ga‘n/
evidenee. .
3} Were the ervors n aqgre,ﬂoﬂ:@ o/pp(t'cab[‘b
to the Cumulotive Erver Doctrine?
C. Statement OF The lasé
,, Thie abbreviated statenent surrouwnds isoues
b argument, o Full sbakement is abfashed labed
Appendix &

Jo anuary 2012 the Defendant wae indroted 2




i

cts. of First Degree Lhitd Molestation , RO 90.44.083.
cP 1-2.

At triad, Hhe State called AR\ age 7 anel was quast
ioed on difterentiation of Hruth avd lie. AR deniec
sexual abuse. afflickomn , indsntiing the Defendant, Kan
Reid, speaking with ehild abuse forensic examiner laren
Winston in Nov. 2010 and couldnt rememboer her &%
birthday, bt affiomed going o Chusk E. Chusse on her 6.
K¥ 135 - 14|

Winskor destified operating a CAC, "Parbners with Fomles

land Children, dotoined a Masher's in social work .Lm,ahav
cizing child sexual alouse ond porticiaates in peer reviews.

RP 141 - 146. Prosecution played Edibit 1, a chrld hearsay
video inkerview Winston recorded of AR for the jury,
previously 2srhered | by Order of +he Conrt 0P 23 -5
(Child l&mw Hearing FECL designated "Tr.)

bur‘m'é ivrl‘%rvf-ew, AR elatmed Ryum touched her pee pee

3



with his finger . Tr 12-14 . She said ehe was age 2 and
could ot fullk when it took place.. She said he foushed
hor per pee ot age 2 and 3 but not at age 4 and 5. AR
did not answer the question when asked : “if you were 2
years old , how do you remember Hnat Ryon toushed your
pee pe) Tr 15-10.

Edboits 2,3,45 were introdused as drawings
Winskon fumidhed corroloorating Als knnalslge of #udh
and lie at age S in Nov 2010. Inthe vidio, 1oe see AR
Aifficulby with Exhibit 4 and Winstor suggesting the
right choice as a non-verbal cue of her finger on fhe
corvech anewsr, Winston affirmedyin e child hearsay hearing

“ - o Lross, poinl-n‘nﬁ 4‘0 Hw wrrw‘(‘ ‘ttrwl‘lﬂ and /:‘e,a,nsw

would be suggeshive on her part. 6P 43 During brial
Minston states AR was 100% accurate on Lehibirls
2,45 RPI52 ondirect, bul on tross, detense fails
bo eshablich he suggestive nature of Exhibit 3 with AR,




Edhibil 1, an anatomical human ﬁ'gu,r&, AR indicated

Resd Youched her on Fhe “bpe-pee” and "budl.” Winston

Yeabified Wiak wnless she “did somekind of shudy, it would be
hard + say, ves, (AR defimately susgechible, or no,
sha's nobat all" BP 144 -150. Prosecubion asked Hllowup
qussions of AR:s memary disprte Winskon shoted she iont
o <spurt ot cluidrens memory® bt procesded o expound
on the Yopic with no objechion from defense » Winskor didnt
eletermine i touching was sexual in nature, never diseussing
linper thanging and denied <xploring diajper changing was
ot AR hud experieneed RP 162

AE. age 14, festified he ded not get almg well with
Gid and slaimed hes wos “choked and st against
the wall andbe violesit. RP185 A.E. claimed the
Dederdant showered with him and put AE.s hand
on his penis , masterbubing him #or 10 mindes hut

didn't remember £ theve was an erection and

&5



dented knowing if he was clothed or i the defendant
was in bed with him all night. AE. also denied remem-
buring if he was 8 or9. AE didn 't rememboer i€ the
Debendast said anghuing 4o bim bt olasmed the Defordaect
bold him not o +ell anyome. RO 186131, AE claimred

his mother drove him 4o e Detective interview.

Tina Woodraska claimed her Hhen survent hushand.
(Michaed drove A.E 4o the Dedeclive interview. RP 239
She elaimed she got the Debendant out of the hover
‘because he hurt her son, AL in Febo. 2008 KP 201
 Dwing June 2007 4o Feb 2008 AR was 2 and 3 years
bld. She desoribed an ineident coming home fromm work
hearing noises from ARss room, Hip-toed to pushing opes
 dhe door olaiming He Defendant bounced up snd she
> AR nokied waste down and wxplieitly soreaming.
"What are yo doing?’, claimig his face was 10712 nehes

| ﬂnamAQ. ‘s troteh 64“0:@:‘;45,".\ I cowdela 't 4@/ / e)mc{‘/}/ é



he wos toudhing.. . RP202 - 203, She tlaimed Reid stuked
he was dadiing an owie, Yok Wis Yongue and lefh Hhe room.
Ohe. Aoimed AR Aid ot weor diapers,dressed AR and
indicated no sign of accident. RP 204 - 205, She tlaim-
1ed dheturmng the modher o CPS. RP 206 No evidence
bt Y fime Wie wos reported io staled wxaept and o
hime Frame was nwver identified 1 court S stated nerer see-
ing Reid react with AR kafore like this , AR was copable of
Hllavg ok wade: no complaints and Woodraska didnf ask.
Later, she elaimed AR made o vague motion with her finger
pointing down sating, ‘Daddy’ without o Hime referense.
RP 207 -208. Toa heshimony involved, hearsay Ko/ 94.94.

120, was not obju‘[‘eo[ Ho and no prior adml‘bsa/o:‘llly was

decicled.
Bio shked visihadion restrictims with the Deferplant
u\\l@“. T don 't wort him o huurt Hom, I don't
e, s e e Faseafy s
as A , ne Sex .
%kw.m)*por fm.I&on'{«mﬂ-’r%ny% 6& '/Lu;é%
D209




She dened knowing of sexual eontkost with A.£., nor did her

son disclose any abuse to her elaiming +o have learned Fhe
alligadins from Estes R 210-20. She denied felling AR Keid
s abmdimon because. he Foushed her pec pes. o diseussing
bbb AR 4he aonest prior Winston's inkerview. Laker she acked
AE W mproprieties bebuwseen Kosd and her son oceured,

he replied,"No , not ok oll" P 23%-240

Debeckive Eokes inkerviewed Reidl in January 201 and
ons aied Yoo Reid addressed Hha concern of oid ook
Closely ot AR. Estes commented on the aredibibly of Koids
Version raksing o red flag . RP 207 -299. Estes compared
pnd contrasked eviduner behoewn Kerd and Sloke's witnesses.
lindreaking b Deferdasts version was o "red flag' 0P299
Eshes admitfled being present for the Ferqusan intervien)
angl loeing swrprisect by Reid recallivg on inciduat when
|AE!s mother called AE "oy’ in anger because of his
prepulbbestent votce ond Ted sleeping et Yo the




ooy becariae of the-emotional shressor AEvs mobher cased
from o mood swing Resd woke in tuvmorning o AE. flick-
g s perie wnhilariby Resd willdress Wi bosy frone Hhe by
Mhe mepremanding him of the il behavior. BP308

Ms Woosdradka did stake in cross that [AR] didnt
disclose anything fo hev. RP 23]
D, Argumur{'

2a.) Dekechive Fskes gpinion based feshimany resulled
in manifest error as he answered Fosocubions quostin,
1O Qo Read, was be abledo address that ameern?”

A “LVO‘MM‘LQMJ nﬁ{ many ineomsistasies

eenie Thab voess. Kind ol rebalms Aoui
oot 4 wadlr 15 m\” %"4—03 Jo s e

bozioj ls not -UL l sameba Is &
faloricabing, «exagqem}mﬁ, minimizing or Iu,mg KP 294-21%

Eskes definss o red Flag is fabricating,exaggecating,
minimizing or \ying. Estes rated Keids “pebulons issues' as
ot red flag Calicd.

Estes wqplains Cud "lnew she was gotng + be home




Lov lunah o axound 2:30. le implied Yok was her lunsh |
hae Tina ol we Yok ey nehbime. wos \aedwsean 1:00
ond 730, nconsickrant, So)%/w\wfe\m&k.\«u l , ,
hoatng \oren, wawried for somekime, wos ineonsistgit
S0 TRaL] Yold — so Wk wons and ol @ red Flag RP29-301,
| Eéc-e,s opines U Se E’Re,m\j o —so [M\Mw
oS \gm& e.La,Eabr‘\cghm, exaggeratim, lie ], Is H’P‘?&Sll)lb
| Sﬂ:..;@.moﬁ po\idmj e&pmww omd his Opinian of Reids
vwxcth “Yenor k&w@w\\'& decision” The Courl a()«Appiaiﬁ
ekl Do st soply i cd combrncing o ibesss
endena, Wisdh is dloviows » buk for b inkerest fo share

| ](Libapuaum of e witnesses Vu’auﬁio ,, Cgmmm{:s,,awh, |

ooy ) o ensy niburss may also b proper becanse

Lissues o veserved for the Frier of Hee fasd Cnhj of Seadlly

v Heatley Toun.App 513,577, 354 P.2d £58 (1243).

B -,ib).fnn‘,@a_o_irm}m/ teshilics o o qucmn of o

inferenoe iv{\ relation to Keid omd his pcmm{‘o.\ d@\r&

el T ot wank Wimdo ek $em, T don't want them

— T meon . he's physically olouste . And asfar asT
Wnow, he sexually abused than, I know for swe .

10



T dond wont Yam to a‘c‘cm And thatis H\Lan[ﬂ\\masfh
T woadd asle Yok he ek nokhurk them oy moreRPZ0q.

Delomee commsl Cuiled o cofeck wbile dnate oFering har
opwion ot Resdes quilk. She alreadsy teskified olening
having Seen Reid sexnally abuse the ehildren in question,
O dosms she “uoosn't swreexacHy what happaied , made
o OPS veport of it , RP20L, and newr remembeered 2eactly
dwen an ok His ambiquons event occured in it enfirily .
[Thevoas viever atinuly dottore evaluation {o cerbify even a
ik of Wmproprieky . Her opinion seems perjurions for i)
Mudn \aker, dae adinitled in regard to AKX " Shedidn &
Msohoseto mes RP 231 Her olacm Jo knoo he sexually
poused S €0 208 in vegards to e queshin abnct-
hging b Limi Reids wisttadion with Wwr proposed parenting
plan n 2000 is far out of Fimliness Bebereing BP214,

Too Couck . Appeals decision 1 regard 45 Woodraske.
atwed ok usivg her sokements ouk of prder and Hen




deeming e amborquous ereates anunbrusting di Lzmm, |
o cank fale 1 Lo ol ik | |
| OF Yeae hoo witnuses and Jcb,e/oplmms{'lm, pmwdp
asdo the guilk of the Defendaint “violakes CMY T conshid--
ubiorad vight o o jury trial, ineluding Hhe indoperdat
dekerminabion of the Guoks by the jury! Stake v. Corlin 40
WnNpp 693,101,100 P.24 323 (1455). overriked s ofler
Iogrownds s wibetngemank o} e fack Conder suzﬁcs\-s an
rcor o conshibubiomal wogribuds Shake v Duery, 144
Mo L 153,759, 20734 1218 (2001). RAP 2.5 ()(5)
Iprovides manifest error offecling eanediludiova ngﬂmay |
b viised in appellebe ok, T Stebe vs. Monbgomury, (63 Wn.2d
1611, 991, 152 V.34 7 (2008) Hhe court aomsiders the
obwisales) involuedd. @) N police debechve of over 3 ypas
ond b.) Woodras\a, o contentions divareee tith 2 shildren
in tommon 1k Defendarct: Then, nature of tesbimonies,

adb{'naci?ivp c,ompazrvnﬁ a,vwl L’,W\:&'mé{'inﬁ ..LVMLLH&L '/’o | /Z,




qol’-w\one%(&b \V\{s Mi& D(’ who ts Lolony w/\'i UL?\ ‘!L'ts
M‘\V\\\c\mpm\“\m\w o a,a.v}cec\c\\(bsk, e raug‘ V‘\\lj

The nadure of e tharges ore o nod consderation
involuinn dlagpkions 4 -5 years old [ond o\der - 2000)
N v Pt evidonce — Leawing witnesses trediloility
kay Yo presarve. Fiaadlyy O aidenee for Yae beier ol
fack conmdans ol ootk Wiuss Ledaomsy naver seeing
improprichies of. alouse ; As vidus' Yeskimony who shakes
Ptd oond W e o ok d\ona Y 2 years affer
an alleapkon was purerted wade Yo (PS. T hedimony

ok exkcens. ppposites ladwoen AT and Leid 1s a credilailily
cordeede. Nddresstng Yaefour part test ol Berr, 123 Wn App
513,330 ,44 2,24 514 (2004) 1) Cons\ihubional errar
osus wisaser commank on ansthers of credibilily

wd 6N D) ervor is'monifed if it had" prachical

and Vdenkilialole emsequanced in the frial of the case’
L 61 W hpp ok 245, 3) Tmpermissable Opinian

|3



oM @m\éﬁ Eoves MW\‘\\c‘\m bF ved Cloﬁ“ o describoe Q‘L\A_’s

| inaonﬁis\smuw 8y “nelovlous issoas’ ,.Qr)nw,%d,,,,\\igapimm ,
\D\w«\. f}uv s\cér«u} R»Q.\A su.m.\\q a&ouw\ “\LW\ OY\ WO \04:5\5.

harmase ond Eskes opinn on e vernarty of the dedendant
16 expressed .« sucht as o sheril or police sflier, ... may
nflusnes the fackConder sl dony (€esd] o fair Hrind and
impartiad 4rval, Stake v Dolan, 19 Wi kpp. 323,329, 73 P34
100 (2008). In Shate v Tohusm , 152 Wnkpp 924, 219
P.34 1454 (2002) Yhe conrt overhurmed e defordamtis
torvichan hold Yeslimony doswt o confrontation behoen
W debondant's 1sile and e child smouitked Yo improeer
opinioh Feaiwony on Ue defendan ks gm‘/ [
Avgumn{' 2. |

- The Defendant must show that +rial rounsel

on o credibility sk quilk o} Reidy a5 did Woodradka

A) \ltwm\ws RI7Or ‘-\&@Am&ma ac\liss claim is \o,wémcl o

u\adl_qumka performanee proloaloly vesubted in o diflorait

14



L

oukesmae. Meforland, 127 Wash 24 o 335,999 P24 D51, Fadlure
fp cbject 4o the Stake s anar may emstibuke ineflechive assishanse,
o csunsel. See lendrioksm, 133 ash Bpp 327, 331 -33 158
P.3d 1257(2007) (uilure o dsjeck Lo Leshmmmony Yok was in-
admissilos Wearsay andlviolabd Yo conlymbabimal olavse
s e flecive nssistanes), affd 115 Wads 24 474, 193 P34
1524, sert. denied, 657 US 940, 129 5. 04. 2313, 174 L.EJ.24
B35 (1007). " Fadure do doject 1o highly inflammakory inadmiss-
abls tviduner hos v s\m&w‘(u volue ol failures Yo request
liwling s deruakmn tovdilues wnekbeckive assietans
Lyovs v e Coller, 170 £.24 52 (5% Curausil 1986)

D Fodwre 1o ow Yo Minskons post Lollow up of AR:s
intkerview ans mproper.

The x:e,sLimgyu:} o{ KP 154 -\55 Dﬁ, W\Msk'an .exp[m‘m‘ng
Jo Wood raskay recswrd/émy Saacue,‘-g MLaSUKRS AN /0/&% was
ot pleseriboing whither @ arime waa tommitled andhad

novalu 4 tarvoborate the States case aud was prg‘uz/fwf
15




“HLJ'.S Laal—immg Jco zjo MW“M’U(
@M&V\.&u (‘/UW\ﬁbl:s waerslg\vl' to om&o‘l’ n “ute/

me,\un O{' rbd\u“‘ ond Viaraes

pmnM \D\)\M Eslwz oand Tt \Jooo\mS(aL IVL

o addihon o Al heresay.
| There is olearly no shukegie decision being made
o nok pojeck Yo Eshes festimony. He tocle heareay
ks From B Shakets wibwss , Weodraska, 0'Lenry,
lond A.E omd vorahed Bor their versians over the Jzﬁmdaml{s
7Y ﬂwj“ version. The ohild lﬂmmma ‘)’%l’fmmnﬂ given bj
 Ibodvaskar was Faled b be olgecked ko allowing her

ot 1&51-{94 bo o skatemk she claimed way 4iven by her ,'

N T s b ol in bed lake ok pigkt . IAM
Yemmf\ja.w mlmi l:\vv:«&stw%hzwau A’)ﬁt\‘f}% up, ro

ool oot b Shesgyet ¢1fing g, o0l
wmsm e ;Tfmw el so ”f”ﬁw”fir Lirks
mo\uuf nlanj Sl/u;M O,IOM{
I y\f:']zw rLazwi C Ao /{,@ 91&{’01[ _
. ,_A_ﬁ;zmd hajmii l@,a;? ?LMZ L:;;Lc ,/ir iifn #WMM B
e Mb, H\u\?[ sa?j ‘\-\ow Anfd 5&?@@2& , 6




A Svace, andjominked down o her privake parts®
RP 2“;5(11 zo%rfm

L This hearsany wos doteckimalbe as He Shate had
wok comgiied wide Y O3 Weovoan stabubey RO 4R,
44120 Furbier violaking Y Dlendants consh bibana
(0 Lo conlrank 15hnssses, vadker bolke. Skeke aed Fobe
Coneblriovs . Tn addhibion, he dlooed hee Yo Yeshily
25 Yo allaapkions Yok Yo Valendamt had phystcally
Boused Wone dwldven it vo omplines of vule o
Lvidenee 404 (o). |
@n’ﬁeﬁﬁﬁ%&m@mﬁduﬁ&ﬁ l?ﬂ%@%&rm
evidonee. |
Lucdense o] obbher crimes, wrmas, aaks is not aclmissible
to prove sharasher of o pusom In orzler 1o shaw Wt he
aked in sontormity with thek sharaeter. ER404(b} Bid
Sedh-evidense s oo admithed whereit io logizally
velovawk to a-material rssue betse the Jury, and the.

7



probative valur o the wvidense ovdwerghs s prejudieisl
Aok Shake v Ragin > 94 Lon. App . 407, 411, 972 12519
(1999). e douger of wr predyiin St i
Levidente is likly o shimulates amobional rather Hon o refisul
oponse. Ske v Welreren, 10 W Rpp. 444,457,284 P34 737 (2212)

AE’:) +~es1L:‘man9 A Somhmu: ‘M/ \Dmu c‘/\O‘&e W O.«VLd Sw
&34,{1/\61' “’\L wakl DJ/\L‘) by VA\ZS\Lnlt .\‘ RP \35

Ww ws no 0,0j-w{';zm 110 H\as) nora n/\ol—ﬂn 1/-6 \Sztnlldx
Woedraskas previous shbement, " Byon had p/l%él‘wj(b] lm/‘l
AE, ot Yot wus o Wi bo %J him OwL:yﬁ Ho howse ..." RY 20

As wd\ 063" I mean, I/Le’é ]Olalﬂjllwdﬁ ﬂbuéiw/... 1 WW(A as/c
tat he not hurt Hom wymore . RP 229

Was not needed wvidense and simply severely prejudieed
bhe Delenduaet, the informakion was not relevont 4o He sharges
E—Lonrmstion . Argu%emL 3.

Prejudice may reoult Erom the aumulative eflect
ol two vr wure indevidual ervors has /00746//11[11]749
pree juclree, the Defendant +o the same as a gingle 3




reversible errors All wrrovs harmless o not, bud
Yy all eomshibuke significanse nuder Hee laws
|tan oreake substantial harm Aumnj 2 feiv brial
L. Ooneclusrom

Pased o Hee f(meﬁmn% Pelilimn l@m Ceid
respectully vequests Hhak review be granked
 pwant bo KW 3.4(0)
L Daked s day, the 5 of Tl 2015

Kespecttully Sulomdled

it

RL{IMA Void

19
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9A.44.120, and the Constitutional right to confront witnesses;

failure to object to improper 404(b) prior bad acts evidence by

~ Woodraska, and her son, A. E; and failure to object to

irrelevant and prejudicial evidence given by Karen Winston,
among other items of evidence?

4- D’id the failure of defense counsel to provide effective
assistance of counsel prejudice the Defendant such that the
outcome would have been different had he properly

represented Defendant, and was his failure to do so a violation

of the Sixth Amendment right to effective assistance and/or

Due Process under the Fifth and Fourteenth Amendments, and f
)
WASH. CONST. Art. 1, Sect 3?7 a

5- Was there cumulative error which resulted in a denial of a fair
trial, and should a new trial be ordered?
Iv. STAl_“EMENT OF THE CASE

On January 4%, 2012, an Information was filed charging

Defendant with three counts of Child Molestation in the First Degree,
RCW 9A.44.083. CP 1-2. The Information was amended prior to trial.

CP 61-62. i




At trial, the State called A. R., age 7, to the stand. She attended
Willard Elementary and just finished second grade and was questioned
regafding whether she could differentiate truth from a lie. RP 135-138.

She denied knowing Ryan Reid, and why she was\there that day.
RP 138-139. She denied anybody touching her in a place that is private
when she was a little girl, or whether she could find him in the courtroom.
RP 139.

She also denied remembering talking to Karen Winston and could
not remember her 5™ birthdéy, but remembered her 6™ as when she went
to Chuck E. Cheese. RP 140. The Prosecutor had no further questions and
defense counsel had no questions. RP 141.

Karen Winston, testified that she was employed by Partners vﬁth
Families and Children, as the program director and a forensic child
interviewer. RP 141-143.

She claimed to have interviewed approximately five thousand
children. RP 144. She indicated that she has a Master’s Degree in social
work, with an emphasis on child sexual abuse, incest, and drug-
endangered children, and also participates in continuing education and
research and-was a member of several organizations. RP 144-145.

On November 30™ 2010, she did a forensic interview of A. R.. RP

145-146. The Prosecutor played exhibit 1, the video of the forensic



interview of A. R. for the jury. The Court had previously entered an Order
allowing this child hearsay to be admitted. CP 63-65. (Child Hearsay
Hearing FFCL).

In summary form, during the videotaped interview, the child
claimed that’ Ryan had touched her pee pee, with his finger. Tr. 13-14
(Exhibit P-1-Transcript of Video interview dated November 30™, 2010,
designated “Tr”). She did not remember whose house it took place at. Tr
15. She indicated she was two and didn’t talk when it took place. Tr 15.
She said he touched her pee pee when she was three, but not four or five.
Tr 15. She did not answer the question when asked: “Now, if, now if you
were two years old how do you remember that Ryan touched your pee
pee?” Tr 15-16. When shown a diagram she claimed Ryan touched her
pee pee and butt, on the outside and inside. Tr 17-18. She claimed it felt
like an owie.A Tr 18. When asked: “Did R\yan say anything to you when he
did this?” her response was; “Um he said yeah and I said no. Actually I
was a baby so I didn’t say no”. Tr 18. She denied anybody else touched
her like Ryan, or showed their body parts to her. Tr 18-19. She claimed
that Ryan touched her pee pee hundreds of times. Tr 19. The following
conversation took place:

“Q Does your mom like Ryan?

A No, not at all.
Q Why doesn’t she like Ryan?



Because he’s a bad man.
What does he do bad?
He touched my peepee.

>0 >0 >

Yuck...... ” Tr 19.

After the video was played, the Prosecutor asked follow up
questions, discussing the use of background questions to build rapport
with child witnesses. RP 148-149. She indicated that pre-schoolers have
less ability to resist suggestibility, but upon questioning regarding A. R.,
claimed that: “I wouldn’t say she was pretty suggestible. I think she was
a pretty strong individual, this little girl, and pretty self-assured and had a
real sense of what she wanted to say and didn’t want to say. You know,
unless I actually did éome kind of a study it would be hard to say, yes,
she’s definitely suggestible, or no, she’s not at all. But by five kids can
resist things being suggested to them if they’re not right.” RP 149-150.

‘When asked about the point where A. R. disclosed that Ryan had
touched her pee pee with her [sic] finger and touched her butt, and Ms.
Winston asked A. R. Who told her that, she indicated: “Well, that’s sort of
hypothesis testing, sort of, where did you find that out, where did that
information come from, to encourage a child to tell me, mom told me, my
uncle told me, I just knew it or, you know, that kind of thing. RP 150-151.

Exhibits 2, 3, 4, and 5 were introduced as the drawings prebared by

the child. RP 151-154.



Ms. Winston did no further follow up with the child. RP 154-155.
However, she did testify that she followed up with the child’s moiher and
wanted to make sure she would keep the child away from the Defendant.
RP 155. Despite the lack of relevance and the prejudicial nature of this
line of questioning, there was no objection by the defense.

The Prosecutor asked follow up questions regarding A. R. and
memory when she was ages two and three. Despite the fact that she stated
“...I’m not an expert on children’s memory, so I really wouldn’t be able to
expound on that...” she went ahead and did anyway, without objection.
RP 156. She was also asked to expound on why the child was unable to
testify at trial and was allowed to do so without objection. RP 157.

She also discussed her suggestion to get a medical exam, but
indicated that in many cases it doesn’t show anything. RP 158.

On ¢ross, Ms. Winston indicat;ad that a medical exam was
conducted by Dr. Grubb, and admitted that if the exam had positive
findings, that she would have heard about it. RP 161. She could not
determine whether the alleged touching was sexual in nature, and admitted
that she never discussed diaper changing with A. R., and denied that it
occurred to her that A. R. could have been discussing diaper changing. RP

162.



Melly Woodruff stated that she was a CPS supervisor and was
present when the forensic interview took place. RP 171-175. On cross,
she verified that there was a note dated November 5™, 2010, which
confirmed that Ms. Woodraska had called her and told her that she
stopped visits between Mr. Ryan Reid and her children, going against a
court order./ RP 176-177. She was allowed to state that Ms. Woodraska
noted that she was suspicious of an incident that happened a couple years
ago and that a request was made to involve CPS.

A. E., age fourteen, had just finished 8" grade. He was a lifelong
resident of épokane, and had two sisters, including A. R. RP 184. His
Mother is Tina Woodraska, and his former step father was Ryan Reid, the
Defendant. RP 185. He indicated that he did not get along very well with
the Defendant and claimed that he was choked and “stuff” against the wall
and be violent. RP 185. |

He claimed that the Defendant got in the shower with him. RP
186. He then went on to claim that the Defendant took his hand and put it
on his penis and mastufbated him. He described the process. RP 186-187.
He claimed that the penis was hard and that it took about ten minutes, but
he didn’t remember exactly, and that there was skin to skin contact. RP

187. He was in his pajamas, but does not remember if they remained on

him at the time. RP 188. He indicated that the touching took place at



night, but did not remember if the Defendant was in the bed all night. RP
188.

He thought it took place when he was eight or nine, but claimed he
could not remember if it happened more than just the one time. RP 189.
He did not remember if the Defendant said anything to him at the time of
the alleged incident. RP 190. A.E. claimed that the Defendant told him
not to tell anyone. RP 190-191. He indicated that it would have been
embarrassing to tell anyone. Years later the police came to talk to him.
RP 191.

He claimed that it did not surprise him that the police came to him
and that Ryan might tell someone. RP 191. On cross he denied talking to
his step father Michael Woodraska or his Mother, prior to talking to the
detective. RP 194.

Tina Woodraska testified that she; stayed at home with her kids,
ages fourteen, seven, and six. RP 198-199. In February, 2008, she
claimed that she got the Defendant out of her house by claiming that he
had hurt her son, A. E. RP 201. During the June, 2007 to February, 2008,
time frame, A. R. was two to three years of age. RP 202.

She described an incident where she came home from work and
heard noises coming from A. R.’s bedroom. She tip toed to the door,

pushed it open and claimed that the Defendant bounced up and she saw A.



R i

R. with the bottom half of her completely naked. She screamed “What are
you doing?” RP 202. She indicated that his face was “down in her area”,
her private parts, and that his face was approximately 10 inches to a foot
away and saw his hand was in that area but she also stated: “...I couldn’t
really tell exactly where he was touching...” RP 203.

She claimed that the Defendant appeared to be startled. RP 203.
After she screamed, What are you doing, he got red in the face and said, I
was checking an owie. He yelled, I was checking an owie, bit his tongue,
shook his head and walked, stormed out the door. RP 204.

At th/at time, A. R. was still on the bed and she dressed her. She
claimed that A. R. did not wear diapers when she was two during the
daytime. She claimed that A. R. did not need changing, nor was there '
anything to indicate an accident. RP 204-205. A. R. seemed upset
according to her, but was not crying. She\: did not remember what she did
after getting A. R. dressed. ‘RP 205. She claimed to have turned the
matter in to CPS, but had never previously seen the Defendant reacting
with A. R. that way. RP 206.
| At that age, A. R. was capable of talking but made no comment, or
complaint of concerns, and Ms. Woodraska did not ask her. She then
claimed thatl later on A. R. vaguely made comments to her about the

Defendant having hurt her in her private parts. RP 207-208. Despite the
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fact that the testimony involved hearsay, there was no objection by the
defense. There had been no prior determina:[ion as to the admissibility of
this hearsay statement, and the defense attorney failed to object.

Karen Winston told her there wasn’t much to the interview, and
that Detective Estes would look into it. RP 208-209. She then responded
to a question as to an inference that she wanted to restrict visitation with
the Defendant and stated: “Well, I don’t want him to hurt them. I don’t
want them—I mean, he’s physically abusive. And as far as I know, he
sexually abused them. I know for sure. I dop’t want them to get hurt.
And that’s the only reason I would ask that he just not hurt them
anymore.” Despite the fact that she was offering an opinion on the
Defendant’s guilt, there was no objection by defense counsel. RP 209.

She never observed any kind of sexual contact between A. E. and
the Defendant, nor did her son ever discl(;se any abuse to her. She did not
learn about the allegation until later on wilen Detective Estes told her. RP
210-211. She claimed that it was not common for A. E. to sleep in the
same bed as the Defendant, nor would he lay in bed with him. RP 212.

She admitted that in the final Parenting Plan, she would not get
what she initially wanted and agreed that the Defendant’s proposed
Parenting Plan called for a joint custody arrangement with visits on

alternate holidays. RP 221. She also previously sought an anti-
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harrasment order in 2005, against the Defendant. RP 225-226. She could
not recall telling Detective Estes that shé¢ found it hard to believe her
daughter at five years of age could recall a touching incident when she

was two, but admitted she could have. RP 231-232.

She told Detective Estes that the Defendant was fully clothed when
she walked in as described previously, and that she did not know what to
believe. RP 231. Ms. Woodraska admitted that in November, 201.2, she
may have told Melly Woodruff (CPS) that she was in contempt for not
following the final Parenting Plan. RP 233-234.

She claimed that her child stopped wearing diapers at about age
two, but later was uncertain. RP 236-237. She stated that she has
discussed the fact with A. R. that the Defendant was her father, but denied
ever telling A. R. that Defendant was a bad man, or that Defendant was a
bad man because he touched her pee pe(;,, and denied talking with A. R.
about what she was going to talk about with Karen Winston, during the
forensic interview. RP 238-239.

When asked about talking with her son, A. E., she indicated that
she did not hear anything from his mouth, but later she asked if there was
anything at all that was inappropriate between you and Ryan, and her son

said: “no, not at all.” RP 239-240.
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Eric O’Leary, was a Spokane Transit bus driver and Tina
Woodraska is his biological sister. RP 245. He claimed that in the years
2007 and 2008 that he would frequently go to his sister’s home on North
Stevens, sometimes without calling and claimed he had a key, or would
usually just walk in the door. RP 245. He testified that there was an
occasion during that time period where he walked in unannounced and felt
like he caught the Defendant off guard. He stated that he knocked on the
door, there was no answer and he went in through the front door. There
was no one in the kitchen area, then heard something down the hallway in
a bedroom. He opened the door and claims that he saw Ryan kneeling or
standing over the baby (A. R.). Ryan claimed that he was changing the
diaper, but the witness did not see any diapers or other similar items. RP
246-247. He testified that A. R. was on the floor, with the Defendant’s
back to the door. He did not see exactlsf what the Defendant was doing
with his hands and indicated that the Defendant did not say “hi” but just
~went into explanations. RP 247-248.

The first thing out of the Defendant’s mouth was that he was just
changing the diaper, and the witness thought that he wasn’t making eye
contact with him. He thought that it was odd that A. R. was unclothed but
she had a diaper on. He could not say whether the diaper was partially off

or on or whatever, due to the blockage to his vision. RP 249. He indicated
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that he did not see any powder or wipes. After he walked in to the room,
he saw the Defendant fasten the diaper and just walked out of the room.
He thought that A. R. was about two years old. He never saw any other
similar activity that caused him concern. RP 249.

On cross he recalled telling Detective Estes that he thought the
incident had occurred in the summer of 2008, but did not recall the exact
time. He admitted that A. R. would have been three years old and that she
was still wearing diapers. RP 251. He thought that A. R. acted normally
at the time of the incident. RP 251.

He admitted that when the alleged incident took place that A. R.
did not run t’o him, or hide or do anything that was out of the ordinary, bﬁt
still thought it was weird. RP 253-254. On re-direct, he thought that the
alleged incident took place in the summer of 2007. RP 254.

Mark Ferguson, of the Spokane folice Department, stated that on
January 21%, 2011, he conducted a voluntary “specialized” interview with
- the Defendant. RP 256-257. Detectives Estes and Lebsock were listening
in. RP 258. He indicated that he gave Miranda warnings and the
Defendant expressed no confusion or concern about his rights and
voluntarily participated in the interview. RP 258. The purpose of the
interview was to clarify some issues where Mr. Reid was accused of

z

sexual activity with A. R. RP 259. He informed the Defendant of the
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reason for the interview, but the Defendant then talked about an event with
A. E. that he had not ever told anybody else about. A. E. was the
Defendant’s step son. RP 260.

The Defendant described an evening where A. E’s mother had
been angry and called her son, a “homo” and a “fag”. A. E. was upset and
Defendant went to console him and discuss what a “homo” was. The
Defendant stated that he tried to explain it as best he could, and that A. E.
requested that the Defendant spend the night with him, which he agreed to
do. RP 261. The Defendant told the witness that he woke up with an
erection, with A. E. playing with his erect penis, demonstrating with his
hand, with his index finger out, as if A. E. was bouncing his finger across
the Defendant’s penis and said A. E. wasv giggling at the time. RP 262.
His reaction was to immediately pull his body away as soon as he realized
what was going on and stated that A. E. V\;as nine years old at the time. RP

262. Mr. Ferguson said that the disclosure surprised him since it was not

tmformation that he was looking for at that interview. RP 262.

The Defendant denied that he had any sexual contact with his
daughter and that he believed that Tina was making the story up and that
he had been honest when talking with the detectives. The Defendant

reiterated that he was changing a diaper on her bed. RP 263.
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On cross, Mr. Ferguson indicated that the Defendant was “nervous,
but cooperative?” He stated that he had explained the purpose of the
interview to the Defendant, and that after that discussion, the Defendant
divulged or volunteered information about A. E. RP 267. He admitted
that it was a reasonable assumption that the Defendant was forthcoming to
avoid later concerns. RP 268. On re-direct, he stated that suspects
sometimes disclose matters because they think the police know more than
they really do. RP 268-269.

Paul Lebsock, a City of Spokane Detective, with 20 years on the
force, stated that he was on the Special Victim’s Unit in 2011, and assisted

" m : Detective Eétes and witnessed two in-person interviews of the Defendant
by Detective Estes, January 19% 2011, and February 11% 2011. RP 271-
273. He also overheard the interview by Corporal Ferguson. RP 273. He
provided general information regarding tﬁe interviews. RP 274-281.
Detective Benjamin Estes, testified that he worked for the City of
—Spokane since 1984, and was then assigned to the Major Crimes Unit. RP

284. He had been in law enforcement for 39 years, with related

experience in Idaho from 1974 until 1981 when he came to Spokane. RP

285. He also testified regarding the numerous law enforcement courses he
had taken over the years, including being a training officer, and a SWAT

:

team member and trainer. In 1990, he was promoted to Detective and
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indicated that he was on the board of directors for the Spokane County
Domestic Violence Consortium and tought DV investigation for a number
of years. RP 286. He has given numerous lectures over. the years at
schools, as well. RP 287.

He started out as a detective in the property crimes unit, then went
into sexual crimes for a few years, culminating in the Major Crimes Unit,
which includes homicides, suicides, SIDS deaths, unattended deaths,
violent assaults and robberies, and also worked on a homicide task force
for 4 years regarding Robert Yates, then worked with the Spokane
Regional Drug Task Force. RP 277-288. He claimed that “...there’s
really not any kind of crime I can think of that I haven’t been involved in
some investigations in. “ RP 288.

In 2010 to early 2011 he was assigned to the SVU, special victim’s
unit/sexual assault unit and was assignéd to this case, due to alleged
disclosures by A. R. to a counselor at Lutheran Services. RP 289-290. He
decided to have Karen Winston conduct the interview of the child, since
he thought tﬁ’at it would make the child feel more comfortable. RP 290.

Detective Estes indicated that he and other people listened in to the
interview from an adjoining room. RP 291-292. The Detective claimed
that he remains totally objective and suggested that he was always careful

when there is a serious allegation, especially when there is a real
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contentious divorce, or what not, going on, so he was aware of possible
motives being involved. RP 293.

He indicated that the Defendant was “very aggressive and
demanding to come in” before the Detective was ready for him,
incessantly calling, yelling, and screaming on the phone. RP 293.

The interview took place on January 19", 2011 at the detective’s
office. RP 296. He identified Ryan Reid as A. R.’s biological father. RP

297. Detective Lebsock assisted with the interview, but Detective Estes

was the lead. RP 297. He testified that he advised Mr. Reid that it was
alleged that he’d had two inappropriate contacts, one witnessed by Tina
and one witnessed by Mr. O’Leary. RP 298. Detective Estes was then
asked about testimony of Tina Woodraska and Eric O’Leary and how the
Defendant was looking closely at A. R. He was asked how the Defendant
addressed that concern and the Detectivé proceeded to comment on the

credibility of the Defendant’s version, that it raised a “red flag”. RP 298-

99.—~When asked about-the Defendant’s explanation of touching A. R.,
Detective Estes once again compared and contrasted the evidence between
the State’s witnesses and the Defendant and again indicated that the
Defendant’s version raised a red flag. RP 299.

When asked about the alleged incident involving Eric O’Leary’s

"1 observations, Detective Estes recounted the Defendant’s version, but again
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compared and contrasted the versions and commented on credibility. RP
303-304.

The Defendant’s description of the child’s position on the bed,
were the same. RP 301. When asked to describe what his wife had seen,
the Defendant indicated trouble with their daughter wiping fecal matter on
other items, and he explained that he carefully cleaned her. RP 303.

He listened in on the interview wifh Corporal Ferguson and
overheard the Defendant volunteering a sexual contact incident with a nine

year old boy, A. E. He was surprised by this and claimed that there was

no follow up at that time. RP 307-308. He indicated that he heard the
Defendant state that A. E. had an issue with his Mother accusing him of
being gay because of his high pitched voice and because of the way he
acted. The Defendant indicated that he slept in the same bed with A. E.
and the next morning he woke up becauée he felt someone playing with

his penis, and heard some giggling. The Defendant told A. E. to stop that

«nd-of activity and blamed that contact on A. E. RP 308.

Prior‘l"to the next interview with the Defendant on February 11"
Detective Estes interviewed A. E., and others. RP 309-310. He described
A.E.’s demeanor at the interview as being shocked and embarrassed, and

claimed that he aftempted to calm him. RP 310-311. Also, Detective

Estes was allowed to indicate that the version he was told by A. E. was
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consistent with his trial testimony, but that it was minimized at trial by A.

E. RP311-312.

stated:

When asked why he wanted additional details, Detective Estes

“A. I wanted to know—I wanted to know all the details. 1
wanted to know if there was a crime, who the victim was, who the
suspect was. | wanted—I didn’t want to be accusatory of Mr. Reid
without more facts. Abdul didn’t —or Mr. Reid didn’t go into all
the facts when he talked to Mr. Ferguson. I wanted to know, you
know, from Mr. Reid what happened and how it happened with
Abdul. I wanted to know if—I°d already interviewed A. E., and
Mr. Reid I don’t believe he knew that. I don’t know if he did or
not but I — when I interviewed A. E., A. E’s version was very
contrary to what Mr. Reid disclosed to Corporal Ferguson. And it
was one or the other, and I wanted to get down to what the truth
was of that sexual contact, see it there was a crime or not.”

RP 312-313. (A. E. used for child’s name).

He described additional facts provided by the Defendant to the

effect that there was a confrontation about Ms. Woodraska’s allegation

and that the Defendant continued to indicate that he was changing a

diaper.

RP 314-316. He indicated the nature of this third interview as, “I

started talking to him more about a couple of inconsistencies...” RP 314,

lines 23-25.

The Defendant indicated that he had showered with A. E. when A.

E. was five, but that there was no sexual contact and also denied ever

watching A. E. change his clothes. RP 319-320.
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On cross, Detective Estes indicated that while listening to the
Winston interview he quoted A. R. as saying: “Mom doesn’t like him
because he’s a bad man and he touched my pee pee.” RP 323-324. Also,

when he interviewed Tina Woodraska in December of 2010, she stated

~ that she found it hard to believe that A. R. could recall a touching incident

by her father when she was two, and the reason was because A. R. was
five, and also said that A. R. doesn’t remember anything else from when
she was that age range. RP 325-326.

Detective Estes also stated that with respect to Tina Woodraska’s
observations in 2007, she could not clearly see what was happening and
she could not state that Ryan was doing anything of a sexual nature. RP
327.

Ms. Woodraska referred her brother to Detective Estes regarding
his claim to have witnessed something. | RP 327. During his interview
with O’Leary, it was admitted that A. R. was wearing a diaper during the
incident when he claimed he walked in and it was in either 2007, or 2008.
RP328. °

Detective Estes admitted that since the incidents allegedly took
place 2 to 2 Y years prior, that the incidents may not have been the same,

stating: “Anything is possible.”. RP 331-332. Tina did not find out about
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A. E. until Detective Estes told her. RP 334. The State rested. RP 348.
The defense made no motions at that time.

The Defendant testified that he and Tina Woodraska were married
on September 14™ of 2004, and divorced in August, 2006; They had two

children in common, A. R., and another daughter. RP 355. The Defendant

lived at 6111 North Stevens with his then ex-wife from February, 2007,
until the last Sunday of February, 2008. RP 356.

In December, 2010, when he became aware of allegations against
him, he was upset and hurt and indicated that the parenting/custody
arrangements were contentious. RP 357-358.

At the first interview in January, 2011, with Detective Estes, he
denied ever ‘inappropriately touching A. R. and felt scared and belittled.
rRP 359-360. He agreed that when interviewed by Corporal Ferguson he
stated that A. E. was touching his penis aﬁd that he had told A. E. to stop.
He pulled his body completely away from A. E. and covered himself up.
RP-361. He said he volunteered the A. E. information to be honest and
denied ever taking A. E.’s hand and putting it on his penis, nor did he
make him do an “up-and-down motion.” RP 362-363.

He always answered law enforcement questions and agreed that he

- was aggressive and angry due to the false allegations being made. RP
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On cross, he indicated that his conversation with A. E. regarding
the term “gay” took place in the afternoon. As a result of being scared, A.
E. asked the Defendant to sleep with him and the Defendant agreed. A. E.
was nine years old. The Defendant agreed that it was not common to
sleep with his step son. RP 366-367.

The Defendant reiterated that he woke up to a giggling A. E. and
looked him:in the eye and said: “Don’t ever do that. That’s not
acceptable.” RP 368. He did not know if he had the erection before, or if
the touching by A. E. caused it. RP 369.

He never told his ex- wife about the contact with A. E. RP 373.
With respect to allegations of inappropriate touching of A. R., the
Defendant denied anything was sexually inappropriate and only was
changing diapers and was meticulous about it. RP 375-377. The
Defendant rested and there was no rebutta;l by the State. RP 381.

The jury found the Defendant guilty of Counts 1 (CP 91) and 3
tCP 93), and not guilty on Count 2. (CP 92). On August 15™ 2013, the
Court sentericed the Defendant to a minimum term of 89 months among
other conditions. CP 113-126- Felony Judgment and Sentence. The

Defendant filed his Notice of Appeal on August 21, 2013. CP 139-140.
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KORSMO, J. — Ryan Reid appeals his two convictions for first degree child
molestation, alleging that the trial court permitted improper opinion testimony and that
his counsel did not perform effectively. We affirm.

FACTS

Mr. Reid was formerly married to Tina Woodraska and fathered two daughters by
her, including A.L.R. who was born in 2005. He was also stepfather to Tina’s son,

A RE., who was born in 1998. The charges involved those two children during a time
period in 2007-2008 when A.L.R. was two and A .R.E. was nine or ten. Two counts of
first degree child molestation involving A.L.R. and one count involving A R.E. were

filed.




No. 31896-6-111
State v. Reid

At trial, A.L.R. did not remember the events in question. As a result, her primary
evidence consisted of a taped interview made two years earlier. Part of that testimony
was corroborated by her mother and by the testimony of Eric O’Leary, Ms. Woodraska’s
brother. A.R.E. described one incident of molestation.

The investigating detective, Ben Estes, testified concerning the course of his
investigation and the steps he undertook to obtain statements from the witnesses,
including Mr. Reid. In the course of his testimony, the detective described how witness
statements conflicted, which raised “red flags” to him that someone was lying. He did
not state who he believed might be lying. Defense counsel objected to various aspects of
the detective’s testimony, but not to these statements.

In the course of her testimony, Ms. Woodraska stated that as far as she knew, “he
sexually abused them. Iknow for sure. I don’t want them to get hurt.” Counsel also did
not object to this testimony. She admitted that the disclosures of sexual abuse came out
during the couple’s contested marriage dissolution and that she attempted to limit Mr.
Reid’s contact with the children.

Mr. Reid testified in his own defense and explained the incidents relating to the
two children as innocent behavior. Defense counsel spent nearly the entirety of his
closing argument attacking the credibility of Ms. Woodraska and Mr. O’Leary,
contending that Ms. Woodraska was attempting to obtain through the criminal law what

the family law judges had denied her—exclusion of Mr. Reid from the children’s lives.
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The jury found Mr. Reid guilty of one count involving A.L.R. and one count
inv'olving ARE. The jury acquitted Mr. Reid on the second count involving A.L.R.
After imposition of a standard range sentence, Mr. Reid timely appealed to this court.

ANALYSIS

Mr. Reid’s appeal argues that the noted testimony of Ms. Woodraska and
Detective Estes constituted improper opinion testimony that deprived him of a fair trial.
He also argues that his counsel failed to provide effective assistance by not challenging
varjous testimony.! We address these matters as two separate contentions.

Improper Opinion Testimony

Mr. Reid contends f.ﬁat the noted evidence from Detective Estes constituted an
opinion that Mr. Reid lied during the investigation and that the quoted testimony from
Ms. Woodraska was an expression that she believed him guilty. In neither instance did
the defense object to the testimony. We conclude that Mr. Reid has not established that

either episode constituted manifest constitutional error.

! Counsel also argues that cumulative error prevented a fair trial, while Mr. Reid
filed a Statement of Additional Grounds (SAG) arguing, apparently, that counsel was
ineffective and that there were factual inconsistencies in the testimony of the State’s
witnesses. In light of our conclusion that there were not multiple errors, we do not
further address the cumulative error argument. The first SAG issue repeats an argument
adequately raised by counsel, so we will not further address it. RAP 10.10(a). The other
issue does not adequately explain what was erroneous, let alone how the error prejudiced
the defense. It is inadequate for our review. RAP 10.10(c).
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It is improper for one witness to state that another witness is lying; it is equally
improper for a witness to opine that the defendant is guilty. State v. Black, 109 Wn.2d
336, 348, 745 P.2d 12 (1987); State v. Kirkman, 159 Wn.2d 918, 927, 155 P.3d 125
(2007). In each instance, such testimony invades a function of the jury to determine
credibility and guilt or innocence. Black, 109 Wn.2d at 348; Kirkman, 159 Wn.2d at 927.
When a witness violates one of these strictures, the defendant’s due process right to a fair
trial is infringed. Kirkman, 159 Wn.2d at 927.

Evidence rulings typically are reviewed for abuse of discretion. A trial judge’s
decision to admit or exclude evidence under these provisions is reviewed for abuse of
discretion. Diaz v. State, 175 Wn.2d 457, 462, 285 P.3d 873 (2012). Discretion is
abused when it is exercised on untenable grounds or for untenable reasons. State ex rel.
Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971). An appellate court will only
consider the specific objection raised in the trial court. State v. Guloy, 104 Wn.2d 412,
422,705 P.2d 1182 (1985). The failure to raise an objection waives any challenge to the
evidence. Id.; State v. Boast, 87 Wn.2d 447, 451-52, 553 P.2d 1322 (1976). As a general
rule, the failure to raise an issue in the trial court precludes appellate review of the issue.
RAP 2.5(a). The most common exception to that rule is that a claim raising a manifest
constitutional error may be reviewed. RAP 2.5(a)(3). A claim is manifest if the facts in

the record show that the constitutional error prejudiced the defendant’s trial. State v.
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McFarland, 127 Wn.2d 322, 333, 899 P.2d 1251 (1995). However, if the necessary facts
are not in the record, “no actual prejudice is shown and the error is not manifest.” Id.

It is the last two of these principles that govern this case. Because there was no
objection to the now-challenged testimony, this court can consider the arguments only if
the record establishes prejudicial constitutional error that puts this case within the reach
of RAP 2.5(a)(3). That is not the case here.

The detective’s testimony did not state that Mr, Reid was lying to him. The
detective believed someone was probably lying during the investigation, but never stated
that any specific person he talked to was doing so. In order to constitute an improper
opinion, the testimony must be a nearly “explicit statement of opinion on the credibility
of the defendants or victims.” Kirkman, 159 Wn.2d at 938. The evidence cited does not
meet that threshold. The detective did not identify who he specifically thought was not
being truthful and was not an opinion on that person’s statement. Instead, he was
explaining why he kept going back to the witnesses for further information as the case
developed. Having not identified any person or testimony that he suspected was

untruthful, this testimony did not constitute an improper opinion.?

2 Similar testimony presenting the converse of this issue was one of the issues
presented in Kirkman. There an officer had testified that he told the child victim that it
was important that she tell him the truth. Id. at 925. She then told the officer what had
happened to her and the officer repeated those statements to the jury. Jd. Our court
concluded that this testimony did not constitute a statement that the officer thought the
victim was telling the truth and was not manifest constitutional error. /d. at 931.
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We reach the same conclusion, although for a different reason, with respect to the
challenged testimony of Ms. Woodraska. Her challenged testimony is ambiguous and,
thus, does not amount to a clear statement of guilt despite its wording. This argument
involves the following sentences in the transcript of her testimony in response to the
prosecutor’s question on direct examination about why she did not want Mr. Reid visiting
with the children:

Well, I don’t want [him] to hurt them. I don’t want them — I mean, he’s

physically abusive. And as far as I know, he sexually abused them. I know

for sure. I don’t want them to get hurt. And that’s the only reason I would

ask that he just not hurt them anymore.

Report of Proceedings (RP) at 209.

The idiom “as far as I know,” does not express an opinion that defendant is guilty,
but merely states the possibility that he is guilty, so the claimed error arises from the
sentence, “I know for sure.” As the statement in the record is written, it is unclear what
Ms. Woodraska is testifying that she knows. Mr. Reid asserts that it applies to the
previous sentence about sexual abuse and is an opinion on his guilt. However, it seems
from the context equally likely, if not more likely, that the statement is a part of the
following sentence, and that she essentially said, “He’s physically abusive, and as far as
know he sexually abused them. I know for sure that I don’t want them to get hurt.” Read
this way, Ms. Woodraska has merely stated the possibility that he is guilty and expressed

a desire to protect her children from potential harm. It is impossible to determine from
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the record whether Ms. Woodraska stated an opinion as to Mr. Reid’s guilt. The
ambiguous statement may have been closer in time to one sentence or another, but again
the written transcript simply does not tell us that.?

Accordingly, neither of the claimed instances constitutes a clear statement about
the defendant’s guilt that makes the alleged error of a manifest constitutional nature. The
claims are without merit.

Ineffective Assistance of Counsel

Mr. Reid also argues that his counsel was ineffective in failing to challenge the
noted statements as well as in failing to object to other evidence including the mother’s
- testimony concerning statements made by A.L.R., testimony about physical violence, and
statements made by a child welfare investigator. His argument does not satisfy his heavy
burden in this proceeding.

The Sixth Amendment guaranty of counsel requires that an attorney perform to
the standards of the profession. Counsel’s failure to live up to those standards will
require a new trial when the client has been prejudiced by counsel’s failure. McFarland,
127 Wn.2d at 334-35. In evaluating ineffectiveness claims, courts must be highly

deferential to counsel’s decisions. A strategic or tactical decision is not a basis for

3 Indeed, the failure to object is suggestive that defense counsel did not think it
was a comment on guilt, but merely an affirmation that Ms. Woodraska wanted to protect
her children.

e e
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finding error. Strickland v. Washington, 466 U.S. 668, 689-91, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984). Under Strickland, courts apply a two-prong test: whether or not (1)
counsel’s performance failed to meet a standard of reasonableness and (2) actual prejudice
resulted from counsel’s failures. Id. at 690-92. When a claim can be disposed of on one
ground, a reviewing court need not consider both Strickland prongs. Id. at 697; State v.
Foster, 140 Wn. App. 266, 273, 166 P.3d 726, review denied, 162 Wn.2d 1007 (2007).

Initially, Mr. Reid presents the previous two arguments as evidence that counsel
performed ineffectively by failing to object to the “guilt” testimony. As we have found
that neither claim was substantiated, these arguments do not show that counsel 'performed
ineffectively. Accordingly, the first prong of the Strickland standard was not established
and we need not further address this aspect of the claim. 466 U.S. at 690, 697.

Mr. Reid next argues that counsel should have objected to the testimony of Ms.
Woodraska that A.L.R. told her that Mr. Reid hurt her in her private parts and that he had
been physically abusive to A.R.E. He also points to testimony by Ms. Karen Winston
concerning her follow up with Ms. Woodraska after the forensic interview of A.L.R.

Actions of the trial attorney cannot be considered ineffective assistance of counsel
where those actions were in furtherance of a reasonable trial strategy. Consequently, in
examining the claimed deficiencies in trial counsel’s representation, it is necessary to
bear in mind the defense theory of the case. Defense counsel focused on the fallout from

a contentious divorce. He pointed to evidence that Ms. Woodraska had sought to
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severely limit and prevent access by Mr. Reid to the children prior to any allegations of
abuse. He then argued that subsequent, escalating allegations of alcoholism, physical
abuse, and then sexual abuse were part of a pattern of actions by Ms. Woodraska aiming
to limit Mr. Reid’s access to their children by any means necessary. See RP at 214-20.
He then also pointed to inconsistencies in the testimonies of prosecution witnesses to cast
doubt on the allegations of molestation. In light of this overarching trial strategy, several
of the evidentiary issues complained about on appeal were useful or necessary to
establish that theory of the case, and cannot be used to establish a claim of ineffective
assistance of counsel.

Evidence of physical abuse presented was from testimony by Ms. Woodraska and
ARE. Since the defense theory of the case involved characterizing Ms. Woodraska’s
various allegations as ploys to gain custody of the children, the defense needed some
testimony from Ms. Woodraska concerning physical abuse in order to make this
argument. Some of this testimony was even in response to defense’s cross-examination.
See RP at 227-28. For instance, defense counsel asked Ms. Woodraska, “A year and a
half later you’re back again with CPS allegations, and you do get it amended to get closer
to the original custody arrangements that you wanted?” RP at 228. The court made note
of such evidence being entered Without objection and offered the defense an opportunity

to enter a limiting instruction, but defense declined citing trial strategy as the reason.

RP at 349, 382.
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The testimony given by Ms. Winston concerning her discussion with Ms.
Woodraska also was useful to the defense. Mr. Reid characterizes this testimony as a
statement by a credentialed expert of belief in the allegations. However, all the testimony
amounted to was a statement that Ms. Winston informed Ms. Woodraska of prudent
further actions to provide safeguards against potential abuse. RP at 154-55. This
recommendation did play into defense counsel’s argument that the allegations were all
about Ms. Woodraska restricting Mr. Reid’s access to his children. It amounted to
evidence of a discussion concerning how to restrict such access.

These noted instances were part of the defense trial strategy and do not establish
that counsel erred.

The statements Ms. Woodraska claims A.L.R. made to her track exactly the
statements A.L.R. made in the forensic interview, which was admitted into evidence
under the child hearsay rule. It is difficult to see how Ms. Woodraska’s quoting A.L.R.
would have any effect on the outcome after the jury had already been presented with a
video of A.L.R. making the same quoted statements. Trial counsel could have objected
and the evidence would likely have been stricken, but it would not have substantively
changed the evidence before the jury, and may have appeared combative. Thus, any error
here did not prejudice Mr. Reid, let alone cast doubt on the outcome of the trial.

None of the allegations establish that defense counsel failed to adequately

represent Mr. Reid. The evidence was either admissible, consistent with the defense
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theory of the case, or cumulative to other properly admitted evidence. Accordingly, Mr.

Reid has not established that his counsel performed ineffectively.
The convictions are affirmed.
A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

RCW 2.06.040. ; l

orsmo, .

WE CONCUR:

Brown, AgJ a
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Fearing,J. U~

11

L oy e




